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The Policy and Provisions
of the Trust Modernization
and Competitiveness Act of 2006

By Attorneys Michelle M. Arruda
and William F. J. Ardinger

I. INTRODUCTION

On June 20, 2006, Governor Lynch signed into law the
“Trust Modernization and Competitiveness Act of 2006.”!
According to the act, the purpose of the TMCA is “to estab-
lish New Hampshire as the best and most attractive legal
environment in the nation for trusts and trust services.”
In signing the bill, Governor Lynch hoped “to make New
Hampshire first in the country in the new national market
for trust services and the good, high-paying jobs in that
industry.”?

Think trust law is boring and arcane? Well, think
again! The Wall Street Journal reported on TMCA's enact-
ment just two days after the Governor signed the bill, stat-
ing that the “latest entrant in the trust wars is New Hamp-
shire, whose governor signed into law this week a bill that
seeks to surpass most other states in innovative trust fea-
tures.”*

This article examines this important legislative initia-
tive which makes significant changes to New Hampshire’s
statutes in two areas: (1) those governing trust companies,
which are regulated by the Banking Department.; and (2)
those governing the establishment and administration of
trusts.

First, we summarize the principal policy considerations
that led to enactment of the TMCA. Second, we identify and
discuss some of the important provisions of the TMCA. We
conclude with some thoughts about what will be required
if New Hampshire intends to maintain a leading position
in this area.

I1. POLICY CONTEXT FOR ENACTMENT OF TMCA

Given the topic of this article — laws regulating trust
companies and trusts, not necessarily the most scintillat-
ing of legal issues — one might question why any reader

other than the authors (who love this stuff) would con-
tinue to read further. In this section, we try to entice the
reader with a focus not on the technical provisions of the
bill, but rather on the important policy reasons that led to
very broad support by our state’s policy-makers, most of
whom are not lawyers.

For these legislative sponsors, the TMCA is about jobs
for New Hampshire citizens. The hope is that by affording
the best legal “infrastructure” for trusts and trust services,
New Hampshire can attract trust companies and other busi-
nesses that offer trust administration and wealth manage-
ment services, and that, in turn, these businesses will pro-
vide good jobs to our citizens.

A.  Why Now?

Why has this initiative occurred at this time (and not
20 years ago)? In 1999, the Boston College Center on Wealth
and Philanthropy (then the Social Welfare Research Insti-
tute) published a study that projected a wealth transfer of
$41 trillion by the year 2055 as Americans pass their accu-
mulated assets from one generation to the next.” The au-
thors of the study have characterized this transfer as “the
largest intergenerational transfer of wealth in the history
of the United States.”® As indicated below, this unprecedented
transfer of wealth, coupled with 2 booming personal trust
business across the nation, has helped to create a new “na-
tional fiduciary services market” for trust services.

B. How Does Wealth Get Transferred?

Such an historic wealth transfer will have many reper-
cussions for our society and our legal system.” Wealth is
transferred by many common mechanisms, including wills,
testamentary and lifetime trusts, gifts, and other sales and
assignments. Moreover, wealth increasingly is being trans-
ferred to charitable organizations, charitable trusts, private
foundations, and similar charitable entities. These wealth
transfer mechanisms and charitable entities are governed
by and subject to various systems of oversight and regula-



tion. For example, wills must comply with state statutory
requirements and are typically subject to oversight by pro-
bate courts.® The governing laws and regulations are some-
times arcane and complex and often fail to attract the at-
tention necessary to ensure that they reflect and respond to
economic and social changes.

C. Trust Law Gets Modernized

For centuries, trusts have been used by property own-
ers to accomplish their wealth management and transfer
goals. A “trust” may be defined as “a fiduciary relationship
with respect to property, arising from a manifestation of
intention to create that relationship and subjecting the per-
son who holds title to the property to duties to deal with it
for the benefit of charity or for one or more persons, at least
one of whom is not the sole trustee.”® A “settlor” or
“grantor” of a trust is the person who creates the trust; a
“trustee” is the person who holds legal title to the trust prop-
erty; and the “beneficiary” is the person who is to benefit
from the trust."

While the original source of trust law was the com-
mon law, there has been much recent work to codify basic
trust law rules in statutes. In 2000, the National Confer-
ence of Commissioners on Uniform State Laws (“NCCUSL”)
completed a comprehensive codification of the law of trusts,
known as the model Uniform Trust Code. As stated by the
project:

The primary stimulus to the Commissioners’ drafting of
the Uniform Trust Code is the greater use of trusts in recent
years, both in family estate planning and in commercial
transactions, both in the United States and internationally.
This greater use of the trust, and consequent rise in the
number of day-to-day questions involving trusts, has led
to a recognition that the trust law in many states is thin.
Ithas also led to a recognition that the existing Uniform
Acts relating to trusts, while numerous, are fragmentary.
The Uniform Trust Code will provide states with precise,
comprehensive, and easily accessible guidance on trust
law questions."

But the model Uniform Trust Code did not merely codify
long-standing trust rules; it also codified several “innova-
tive provisions.”"*

The model Uniform Trust Code drafters are not alone
in seeking to promulgate new and innovative trust law. Very
recently, several states have entered a vigorous competition
for a piece of ““the booming personal-trust business.”*s This
competition should be viewed as a direct consequence of
the projected historic transfer of personal wealth and the
development of a “national fiduciary services market” where
wealthy individuals interested in passing assets to their heirs
and charities are more and more careful to select the most
favorable state trust laws.

New Hampshire has not sat idly by while this trust law
business transformation unfolds. In 2002, the New Hamp-

shire legislature granted trustees the authority to convert a
trust into a “unitrust,” thereby enabling trustees to invest
trust assets for “total return,” to the benefit of both the in-
come and remainder beneficiaries of the trust."* In 2003,
the Legislature provided settlors with express power to over-
ride the “rule against perpetuities,” thereby allowing so-
called “dynasty” or perpetual trusts. In 2004, the Legisla-
ture adopted New Hampshire’s version of the Uniform Trust
Code (the “UTC”)."® The next year, this reform continued
with the enactment of significant improvements and tech-
nical corrections to the UTC."” Collectively, this legislation
placed New Hampshire among the top states with progres-
sive trust laws, but the enactment of the TMCA, in the opin-
ion of some commentators, puts New Hampshire’s trust law
in first place.”

D. The Role of “Trust Companies”

Perhaps the most important aspect of establishing a
trust is the selection of a trustee. A settlor must have the
highest faith that the trustee will carry out all her instruc-
tions and serve the purposes of the trust and its beneficia-
ries.

Traditionally, settlors have selected trusted family mem-
bers, friends, or lawyers to serve as trustees. Another option
has been a corporate trustee, or a “trust company.” These
corporate trust institutions provide services both to the 772-
stitutional market (e.g., employee benefit plan adminis-
tration, traditional corporate trust administration, custo-
dial activities, investment advisory and stock transfer agency
services) and to the personal trust market (e.g., acting as
fiduciary of personal trusts and related services such as in-
vestment management and professional administration of
trust affairs). Most people are familiar with the provisions
of such fiduciary services by trust departments of commer-
cial banks. Increasingly, however, fiduciary services are pro-
vided by nondepository trust companies (i.e., financial
institutions that do not accept deposits).

Corporate trust institutions are subject to regulation,
typically by federal or state banking authorities. Most states
prohibit the conduct of a “trust business” except pursuant
to a license or charter issued by state banking regulators.
Traditionally, this regulation occurred within the frame-
work of statutes governing banks. Recently, states have been
enacting separate regulatory regimes for nondepository trust
companies.”

Why might a person select a corporate trustee over an
individual trustee, such as a family member or a lawyer?
First, many trusts will exist for several generations, well
beyond the life expectancy of a single individual. There-
fore, a corporate trustee can provide trustee continuity
throughout the term of the trust. To be sure, a settlor could
implement a mechanism for the beneficiaries to appoint
successor individual trustees. However, after a time, the class
of beneficiaries may include persons born after the settlor’s
death, whose judgment the settlor cannot know. Moreover,
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over time, the class of beneficiaries is likely to grow and
become more diverse, making it more difficult for those
beneficiaries to reach a consensus on a new individual
trustee. Second, through the specialization of its individual
employees, a corporate trustee can bring a variety of exper-
tise and skills to the table that any one individual trustee is
unlikely to be able to offer. Finally, a settlor may have con-
cerns about exposing an individual trustee to potential fi-
duciary liability. Similarly, and perhaps most importantly,
in the event of liability, a settlor may find the “deeper pock-
ets” of a corporate fiduciary more attractive because of its
greater ability to make the beneficiaries whole in the event
of an actionable loss.

E. The National Fiduciary
Services Marketplace

The banking and financial services industry has been
undergoing a revolution since the 1980s. Traditional regu-
latory and political barriers to the development of a na-
tional market for banking and trust services began to dis-
integrate during the late 1980s as states liberalized state
branching and interstate banking laws, and allowed out-
of-state institutions to acquire their banks. Federal law soon
followed these trends.” Barriers between industries also have
come down, as Congress in 1999 repealed the 1934 Glass-
Steagall Act prohibition against affiliations between banks,
securities and insurance companies.*'

As traditional regulatory barriers to national competi-
tion were eliminated, several other legal developments fu-
eled the development of a national fiduciary services mar-
ket. As one example, the 1986 enactment of the federal
generation skipping tax created pressure to allow perpetual
trusts, an attractive estate planning strategy for wealthy in-
dividuals who wanted to avoid the depletion of their wealth
through successive estate taxes imposed at their descendents’
deaths.” This pressure, along with others, drove states to
modernize various aspects of their “wealth management”
laws.”

The combined effect of these changes was to encour-
age the development of national financial services firms
that compete for business on a national and international
scope, along with a coherent body of information regard-
ing the benefits and burdens for wealth management pre-
sented by each state’s legal system. Just 20 years ago, it would
have been a rare occurrence to have a discussion with your
local banker concerning whether you should consider lo-
cating a trust in another state. Today, the standard market-
ing materials of national financial services firms seek to
attract customers across the nation by offering “products”
that use the best state laws.

F. New Hampshire and Jobs

These fundamental changes in the national (and in-
ternational) financial services marketplace lead us back to

the TMCA and the reason for its enactment — jobs. The en-
actment of the TMCA reflects an understanding of these
trends — the projected record transfer of intergenerational
wealth, the demand for favorable, flexible and modern trust
laws, the need for competent trustees, and the development
of a national fiduciary services market.

During legislative consideration of the TMCA, one of
the bill’s proponents sponsored a study by an economic con-
sulting firm which examined the economic impacts of en-
acting favorable trust and trust company laws.* The study
concluded that if New Hampshire were to enact favorable
laws making New Hampshire a cutting-edge environment
for the establishment of trust companies and trusts, it would
experience an increase in anywhere from 855 to 3,997 jobs
by 2010. This study also forecast a resulting increase in state
business taxes of between $785,900 and $3,675,300.

It is important to note that this study did not project
an increase in jobs from the mere creation of personal trusts
governed by New Hampshire law. Rather, the favorable fore-
cast was based on assumptions regarding the need to pro-
vide trust and financial services to personal trusts in the
developing national fiduciary services market. The report
summarized New Hampshire’s opportunity as follows:

Trust companies, private banks, investment advisors,
multi-family offices, and other financial services firms
serve the needs of this market. In addition, non-invest-
ment professionals (attorneys, accountants, business
managers) play important roles in working with success-
ful Americans to manage, grow, protect, and transfer their
wealth to future generations. There are, however, no
“dominant” companies that manage this transfer of
assets to the next generation of Americans. Even the larg-
est private banks, for example, control less than 5.0% of
the overall market. This makes it a dynamic arena with
opportunities for both current players and new entrants.
Because New Hampshire is so close to two of America’s
major financial centers, Boston and New York, it stands
to gain jobs, income and tax revenue from taking a lead-
ership role in this market. Indeed, New Hampshire is the
only state in the Northeast that can move to the forefront;
compete against Delaware and a few other states with
favorable finance laws, such as South Dakota.”

I11. KEY PROVISIONS OF THE TMCA

The provisions of the TMCA can be divided into three
major categories. First, there are a number of provisions
devoted to modernizing New Hampshire’s statutes govern-
ing banks and trust companies, including the authoriza-
tion of a new species of regulated trust company known as
a “family fiduciary services company.” Second, the UTC,%
which New Hampshire adopted in 2004 and amended in
2005,” was amended again in several important respects.”
Finally, one of the last sections of the act adopts the Uni-
form Principal and Income Act.



A. Modernize Statutes
Governing Trust Companies

The TMCA amends sections of RSA 383, 384, 390 and
392, which are key provisions of Title XXXV of New
Hampshire’s Revised Statutes Annotated that establish the
State’s regulatory framework for banks, other depository
institutions and trust companies. One commentator has
characterized these provisions as follows:

These amendments are intended to modernize New
Hampshire’s trust company laws to be at least equivalent
to the near majority of states that have updated their laws
either based on the Conference of State Bank Supervisors’
1997 “Statutory Options for Multistate Trust Activities”
or by adopting comparably flexible trust company acts.

While none of these provisions by itself is revolution-
ary, all of them together represent a substantial clarifica-
tion and improvement to New Hampshire’s trust company
laws.

1. More Flexibility for Nondepository
Trust Companies

A number of the TMCA amendments nudge New
Hampshire’s trust company statutes toward a more flexible
regulatory regime for trust companies, especially
nondepository institutions.”

For example, the TMCA amends RSA 383:9-d to pro-
vide express authority to the Bank Commissioner to allow
a highly-rated nondepository trust company to satisfy the
examination requirement through an off-site examination
of a qualified audit report and fiduciary audit.

The TMCA also establishes new provisions that protect
certain confidential information of nondepository trust
companies, including so-called “family fiduciary services
companies,” from disclosure to the general public.** The
Bank Commissioner may disclose confidential information
to the public only upon first giving notice to the affected
trust company.* These protections are designed to assure
trust companies that the state will not disclose confidential
information to a potential competitor of the trust company;
they do not prevent law enforcement and other state agen-
cies from accessing information required to fulfill their of-
ficial duties.*

In addition, the TMCA replaces the prior law’s approach
to listing each of the powers held by a trust company with a
more modern and comprehensive statement of powers.*”’
Other long-time constraints on trust companies have been
eliminated, including the mandatory requirement that all
trust companies authorized to act as a trustee or executor
must post a fiduciary bond* Also, the TMCA repealed a
prohibition against banking and trust institutions lending
trust assets to their directors, officers or employees.”’” The
TMCA recognized that this restriction is unnecessary given
the duty of loyalty under both the common law and the

UTC with respect to loans of trust assets to trustees and their
employees.

2. Updated Organizational Procedures

Many of the trust company amendments update the
process for organizing and chartering a trust company.
Among other things, these provisions reduce the number of
persons required to organize a trust company from 10 to
three,* fully implement the 2004 legislative determination
that trust companies may be organized as limited liability
companies,” and eliminate outmoded concepts such as
“par value” for capital stock.

During legislative deliberations on the TMCA, a ques-
tion arose concerning the role of the Secretary of State’s
office regarding filings of corporate documents. The TMCA
clarifies that a trust company must file its organizational
instrument with the Secretary of State, regardless of how it
is organized."! In a surprising twist, the Legislature took
steps to emphasize this point by adding the Secretary of State
to the Board of Trust Incorporation (which must approve
all bank and trust company charters) as “a nonvoting mem-
ber of the board for the sole purpose of monitoring filings
required to be made with the secretary of state.”*

3. More Robust Minimum Capital
Requirements and Application Fees

The minimum capital requirement for a trust com-
pany has been raised from $250,000 to $500,000 from
$250,000.% In addition, the Bank Commissioner may re-
quire a nondepository trust company to pledge securities or
a surety bond to cover liquidation costs if the institution
should fail, but such additional security shall not exceed
$1,000,000.* Existing nondepository trust companies are
required to meet the higher capital requirement by Janu-
ary 2010.%

The TMCA also increased the fee for seeking a trust
company charter from $1,000 to $5,000. Even with this
increase, New Hampshire remains competitive with other
leading trust company states.

4. Authorization of “Family Fiduciary
Services Companies”

Finally, the TMCA enacts provisions that authorize a
new type of regulated trust company, the “family fiduciary
services company.”¥ Unlike a traditional trust company
that seeks to provide trust services to a wide range of cus-
tomers, a family fiduciary services company is a
nondepository trust company that is organized “to engage
in business with one or more family members and [that]
does not transact business with the general public.”*® To
reflect the fact that such a limited scope institution is likely
to present much less regulatory risk than an institution that
provides services to the general public, the TMCA autho-
rizes the Bank Commissioner to exempt a family fiduciary
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services company from regulatory requirements.”

By expressly authorizing the formation of a trust com-
pany focused solely on a single family, the TMCA acknowl-
edges that such family trust companies are an increasingly
common tool used nationally by wealthy families to man-
age their assets held in trust. Advantages of a family trust
company include: (1) greater fiduciary continuity; (2) im-
proved access to high quality investment management and
other services; (3) a platform to develop stewardship in new
generations of the family; and (4) increased protection
against liability for individuals involved in making deci-
sions concerning family trusts. With this enactment, New
Hampshire has sent a strong signal to the national fidu-
ciary services marketplace that it understands these devel-
opments and intends to be a leader in the field.

B. Revise and Update the Uniform Trust Code

Perhaps the most notable changes to the Uniform Trust
Code™ are as follows: First, the controversial rules requir-
ing the trustee to provide certain information to certain trust
beneficiaries, notwithstanding the terms of the trust, have
been eliminated. Second, the provision concerning a
trustee’s liability with respect to the duty to diversify the in-
vestments of a trust has been modified. Finally, there now
is guidance concerning the duties and liabilities of persons
other than trustees who might be involved in administer-
ing atrust, and how responsibility and information is shared
among the trustee and those other persons.

These three developments are notable particularly in
terms of the policy behind the TMCA, namely, attracting
trust business to the state of New Hampshire. Together, and
even individually, they make New Hampshire a more at-
tractive jurisdiction to settlors, who now will have more free-
dom to set the terms of the trust, and to trustees, who will
face less uncertainty and risk.

These changes and other interesting changes to the
UTC are discussed in further detail below.”!

1. Notice to Beneficiaries

One of the most controversial provisions of the UTC is
arule that required the trustee to provide certain informa-
tion to beneficiaries, regardless of whether the terms of the
trust relieve the trustee from that duty.

A bit of background about the UTC may be helpful
here. Generally, the UTC is a set of default provisions that
apply only if the terms of the trust do not provide otherwise
or do not sufficiently address a particular issue.” In other
words, generally the settlor is free to establish the terms that
will govern the administration of the trust. However, there
are several UTC provisions that prevail, regardless of the
terms of the trust. These “mandatory” rules are enumer-
ated in section 105(b). Prior to the TMCA, one of these
mandatory rules — namely, section 105(b) (8)* — was the
duty of the trustee of an irrevocable trust to provide certain
information to certain beneficiaries and other parties, evern

if the settlor did not wish such disclosure and, indeed, di-
rected the trustee 720¢ to provide the information.

Following the trend in most jurisdictions that have
adopted the model Uniform Trust Code,* the TMCA deleted
the provisions of what was section 105(b)(8).” With the
elimination of those provisions, a settlor who establishes a
trust in New Hampshire now can set the rules concerning
when, if ever, and to which beneficiaries, if any, a trustee
must provide information concerning the trust.”

2. The Duty to Diversify

Prior to the enactment of the UTC in 2004, the “pru-
dent investor rule” applied to New Hampshire trusts pursu-
ant to RSA 564-A:3-b. When the UTC was enacted in 2004,
RSA 564-A:3-b was repealed and the prudent investor rule
was re-codified as article 9 of the UTC.

Under the prudent investor rule, a trustee, among other
things, has a duty to diversify the investments of a trust.”
The duty, however, is not absolute. There are two explicit
exceptions to the duty.

First, a trustee may be relieved of the duty to diversify
by the terms of the trust.”® In fact, the entire prudent inves-
tor rule is a default rule that, according to section 901 (b)
of the UTC, the settlor may expand, restrict, eliminate, or
otherwise alter by the terms of the trust. Moreover, under
section 901(b), the trustee will not be personally liable, or
“surcharged,” for not complying with the prudent investor
rule or a particular aspect of it “to the extent that the trustee
acted in reasonable reliance on the provisions of the trust”
that altered or eliminated the rule. Therefore, as with any
of the other default rules of the UTC, the terms of the trust
may alter or eliminate the trustee’s duty to diversify the trust
investments.”

The second exception to the trustee’s duty to diversify
the trust investments is contained in section 903. Under that
section, the trustee need not diversify if “the trustee reason-
ably determines that, because of special circumstances, the
purposes of the trust are better served without diversifying.”
Thus, for example, the trustee may consider the tax conse-
quences of selling a large block of stock with very low tax
basis. Another example of “special circumstances” is a trust
that clearly was designed to hold a family business or vaca-
tion home.*

The duty to diversify and the exceptions to it existed
prior to the enactment of the TMCA. The TMCA, however,
modified these rules in response to a relatively recent rash
of stock concentration cases, some of which resulted in a
trustee surcharge. Apparently, these cases were having or
were perceived as having a chilling effect on the willing-
ness of trustees to retain large concentrations of stock that
comprised the initial trust corpus, despite the trustee’s de-
termination or belief that holding the stock was intended
by the settlor and therefore was desirable or appropriate.*
Specifically, the TMCA amended section 901(b), by adding
the following italicized language: “A trustee is not liable to



a beneficiary to the extent that the trustee acted in reason-
able reliance on the provisions of the trust or court order
or determined not to diversify the investments of a trust
in good faith in reliance on the express terms of the trust
or a court order or pursuant to [section 903].”

Adding this language appears to have done two things.
First, section 901(b) now addresses the issue of a trustee’s
liability specifically with regard to the duty to diversify.

Second, and much more significantly, it provides a
“good faith” standard for judging the trustee’s actions in
imposing liability with regard to trust diversification. In
other words, a person challenging a trustee’s investment
decisions must show that the trustee acted in bad faith in
making a determination not to diversify trust investments
before the trustee can be surcharged for any losses that oc-
cur as a result of the failure to diversify.

Settlors should find the good faith standard useful.
They can establish trusts specifically intended for holding
large concentrations of stock or specifically intended to con-
sist primarily of, for example, interests in a closely-held busi-
ness or a vacation home, with less concern that the trustee
will sell the trust assets out of a fear of being surcharged for
not diversifying. And of course, this good faith standard
should be comforting to trustees. While a court may find
that the trustee’s determination not to diversify was inap-
propriate and therefore may force the sale of a concentrated
position, the trustee will not be surcharged unless there is a
finding of bad faith. In sum, this change to section 901(b),
which is somewhat unique, will make New Hampshire an
attractive jurisdiction in which to establish a trust.

3. Trust Protectors, Trust Advisors
and Directed Trusts

Increasingly, settlors are appointing third parties — that
is, persons other than the trustee — to exercise certain trust
functions, to oversee the trustee’s performance of certain
trust functions, or to direct the trustee’s exercise of certain
trust functions. In practice, persons appointed to exercise
powers and discretions normally exercised by the trustee,
such as investment management authority, typically are
referred to as “trust advisors.” On the other hand, persons
appointed to exercise powers and discretions 720# normally
exercised by the trustee, such as the power to remove and
replace the trustee and the power to modify or terminate
the trust, typically are referred to as “trust protectors.”

Enacted as part of the original UTC legislation in 2004,
section 808 recognizes the trend of settlors to confer trust
functions on third parties and ratifies the use of such third
parties.62 Specifically, section 808(b) provides that “[i]f
the terms of a trust confer upon a person [the] power to
direct certain actions of the trustee, the trustee shall act in
accordance with an exercise of the power unless the at-
tempted exercise is manifestly contrary to the terms of the
trust or the trustee knows the attempted exercise would con-
stitute a serious breach of a fiduciary duty that the person

holding the power owes to the beneficiaries of the trust.”
Section 808(c) recognizes that the terms of the trust may
confer upon a person (including the trustee) a power to
direct the modification or termination of the trust. And sec-
tion 808(d) provides that a third party with a power to di-
rect “presumptively is a fiduciary,” with a duty “to act in
good faith with regard to the purposes of the trust and the
interests of the beneficiaries” and subject to the correspond-
ing liability for breaching a fiduciary duty.

While the model Uniform Trust Code provisions gen-
erally authorize “directed trusts,” the increasing use of “trust
advisors” and “trust protectors” in trust documents has
raised concerns about some specific areas of uncertainty.
The TMCA takes significant steps to address these areas.
Under the act, the UTC now has an entire new article de-
voted to trust protectors and trust advisors. In addition, other
coordinating provisions have been added to the UTC and
coordinating amendments have been made to existing UTC
provisions.

In examining these new and amended provisions, it is
useful to start with an explanation of some new definitions
contained in section 103. Section 103(23) defines a “di-
rected trust” as a trust with respect to which one or more
persons is given the authority to direct or consent to a
fiduciary’s (typically the trustee) actual or proposed deci-
sion, including investment decisions and decisions concern-
ing distributions. Note that a “directed trust” is not new to
the UTC; a directed trust already was covered by section 808
of the UTC. Now, however, the type of trust to which section
808 applies has a specific definition.

Section 103(24) defines an “excluded fiduciary” as a
fiduciary who is excluded from exercising a power or who
is relieved of a duty because such power or duty is vested in
another person. For example, the terms of a trust might
confer investment authority, but no other authority, solely
upon a trust advisor, to the exclusion of the trustee. Accord-
ingly, with respect to investment decisions the trustee is an
“excluded fiduciary,” and with respect to all other trust func-
tions the trust advisor is an excluded fiduciary. Perhaps
somewhat redundantly, new section 711 confirms that a
fiduciary is treated as an “excluded fiduciary” when it fol-
lows the direction of a trust protector or trust advisor, in
accordance with the terms of the trust or court order.

Sections 103(27) and 103(28) provide the definitions
of trust advisor and trust protector, respectively. It should be
noted that a person authorized to appoint a trust protector
or trust advisor also is considered to be a trust protector or
trust advisor, respectively.63 This is important, because as
described below, unless the terms of the trust provide other-
wise, trust protectors and trust advisors — and therefore,
those given the authority to appoint them — are fiduciaries.
The new article devoted to trust protectors and trust advi-
sors is article 12. Sections 1201 and 1203 provide non-ex-
clusive lists of the types of trust functions that can be con-
ferred upon trust protectors and trust advisors, respectively.
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Importantly, like section 808(d), sections 1202 and 1204
confirm that these third parties are fiduciaries, subject to
fiduciary liability for breaches of duties vested in them. Per-
haps of greatest significance to both settlors and trustees
are sections 1206 and 1207. Section 1206 provides that the
trustee, as an “excluded fiduciary,” does not have a duty to
review the actions of a trust protector or trust advisor, and
section 1207 insulates the trustee from liability for losses
relating to duties vested solely in a trust advisor or trust
protector. These provisions provide comfort to trustees, and
to the relief of trust settlors and trust beneficiaries, elimi-
nate the expense of needless trustee oversight. Finally, sec-
tion 1205 clarifies that New Hampshire courts have per-
sonal jurisdiction over trust advisors and trust protectors,
who are subject to the laws of this state.

Two other important and unique provisions are sec-
tions 703(i) and 813(k), requiring fiduciaries to commu-
nicate with one another on matters relevant to their respec-
tive duties and functions.

Other new UTC provisions concerning trust protectors,
trust advisors, and directed trusts include section 711 (con-
cerning directed trusts) and section 712 (concerning va-
cancies in the office of trust advisor or trust protector).

Like most other provisions of the UTC, the new provi-
sions concerning trust advisors, trust protectors, and directed
trusts are default rules that apply when the terms of the
trust are silent or inadequate in resolving a particular is-
sue. Thus, by enacting the TMCA, New Hampshire joins a
number of states, including Delaware, Wyoming, Idaho,
Alaska, and South Dakota, in providing greater guidance
concerning these third parties and the respective rights and
obligations of all of the fiduciaries involved in administer-
ing a trust.

4. Other Notable Amendments to the UTC

There are other amendments to the UTC under the
TMCA that are worthy of mention.

Section 111 has been amended to confirm that one of
the matters that may be resolved by a nonjudicial settle-
ment is the termination or modification of a trust. Indeed,
section 111 has been amended to clarify that the list con-
tained in section 111(d), enumerating the types of matters
that may be resolved by a nonjudicial settlement, is not an
exhaustive list.

Sections 802 (f) through (h) have been repealed and
reenacted, and section 807(a) has been amended, to pro-
vide greater latitude for a trustee or an affiliate of the trustee
to engage in transactions with a beneficiary, and for a trustee
to engage in transactions with an affiliate, without violat-
ing the trustee’s duty of undivided loyalty to the trust ben-
eficiaries. These revised provisions reflect the changes in
the banking and financial services industry discussed ear-
lier in this article.

Sections 405(c) and 412(a) have been amended to con-
firm the role of the director of charitable trusts in certain

proceedings. Otherwise, UTC sections specific to charitable
trusts have not been amended.

Section 409, concerning so-called “purpose trusts,” has
been amended to remove the time limit on such trusts. Pre-
viously, such trusts were enforceable only for 21 years.

C. Restore and Modernize the Uniform
Principal and Income Act

Under section 68 of the TMCA, New Hampshire adopted
the Uniform Principal and Income Act (“UPIA”), codify-
ing it at RSA 564-C.%

The UPIA establishes rules concerning the “income”®
of a trust or an estate and the “corpus” or “principal” of a
trust or an estate, including whether property received by a
trust (referred to as “receipts”) is income or is principal
and whether property disbursed from a trust (referred to as
“disbursements”) should be charged to income or to prin-
cipal. Such rules are important, because certain beneficia-
ries of a trust or an estate may be entitled only to “income”
and certain beneficiaries may be entitled only to “princi-
pal.” Therefore, whether a particular receipt is deemed in-
come or principal and whether a particular disbursement
is taken out of income or out of principal can have a finan-
cial impact on the beneficiaries.

It should be noted that, like the UTC, the UPIA is a set
of default rules that apply only if the terms of the governing
instrument do not otherwise provide.*

This section does not contain an extensive discussion
of the UPIA, which is beyond the scope of the article. In-
stead, this section will focus on those provisions and issues
that relate to the policy behind the TMCA, as well as certain
noteworthy provisions of the UPIA.

1. A Set of Rules!

The mere fact that New Hampshire trustees will now
have a set of rules is itself significant. Without the UPIA,
trustees have had to rely on common law rules in the ab-
sence of guidance in the governing instrument. As with most
areas of law in New Hampshire, the common law concern-
ing principal and income is sparse. Therefore, trustees of-
ten have had to administer trusts without any clear New
Hampshire authority on principal and income allocation
issues, relying instead on the law of other states, the re-
statement of the law on trusts, and treatises such as Scott
and Bogert. Moreover, the common law sometimes is not
well enough developed to provide effective guidance. Scott
and Bogert likely have little to say about modern financial
instruments, products, and arrangements. For example,
there is little, if any, common law concerning how a trustee
should treat the receipt of a minimum required distribu-
tion from an IRA of which the trust is a beneficiary. Thus,
the UPTA is an important resource for New Hampshire trust-
ees and beneficiaries, offering comprehensive guidance on
questions relating to principal and income allocations when
the governing instrument does not provide the answers.



2. Section 104: The Power to “Adjust”

The most powerful provision of the UPIA is section 104.
Section 104 of the UPIA authorizes a trustee to make “ad-
justments” between principal and income if certain condi-
tions are met. In other words, under certain circumstances,
a trustee can re-classify as “income” an asset or a portion
of an asset that currently is classified as “principal,” and
vice versa. As mentioned above, certain beneficiaries of a
trust or an estate may be entitled only to “income” and
certain beneficiaries may be entitled only to “principal.”
Thus, re-classifying assets — “adjusting” between principal
and income — can affect the beneficiaries” interests in the
trust.

Section 104 is a very important corollary to the pru-
dent investor rule, particularly in our current economic en-
vironment of low interest rates and low-dividend-yielding
stocks, allowing trustees to fully embrace modern portfolio
theory. The prudent investor rule instructs a trustee to in-
vest the trust assets as a prudent investor would, taking into
account the purposes and terms of the trust. Moreover, in-
vestments are not to be viewed individually; no particular
investment is per se or inherently prudent or imprudent.
Instead, the trust investments are to be viewed as a portfo-
lio, and the portfolio as a whole should fit the purposes and
provisions of the trust.

Now you are asking yourself, what do the prudent in-
vestor rule and UPIA section 104s power to adjust have to
do with one another? The missing piece of the puzzle has to
do with the trustee’s “duty of impartiality” with regard to
the trust beneficiaries. That is, unless the terms of the trust
provide otherwise, the trustee has a duty to administer the
trust in a manner that is fair to #// of the trust beneficiaries.
In other words, in administering the trust the trustee can-
not favor one beneficiary or group of beneficiaries over
another beneficiary or group of beneficiaries. Consider a
trust that provides that beneficiary A is to receive all of the
income of the trust for life, and beneficiary B is to receive
the principal of the trust upon A's death. The duty of impar-
tiality, together with the prudent investor rule, says that the
trustee must invest the trust assets in a way that will bal-
ance As desire for trust “income” — traditionally, interest,
dividends, and rent — and B’s desire to grow the trust prin-
cipal. At the risk of oversimplifying, the trustee, then, prob-
ably should not invest entirely in bonds and other fixed in-
come assets that are unlikely to produce enough growth
even to preserve the purchasing power of the principal; nor
should the trustee invest entirely in non-income producing
or under-productive growth equities.

Because section 104 allows a trustee to re-classify an
asset from “principal” to “income,” section 104 “enables
a trustee to select investments using the standards of the
prudent investor without having to realize a particular por-
tion of the portfolio’s . . . return in the form of traditional
trust accounting income, such as interest, dividends, and
rent.”67 With section 104 in its toolbox, the trustee may

invest for “total return” — that is, in a2 manner that will
grow the portfolio, whether that growth is in the form of
“income” or capital appreciation — without violating the
duty of impartiality and without running afoul of, and in
fact better able to satisty, the prudent investor rule.*

3. Noteworthy Variations
from the Model Act

The UPIA is substantially similar to the model act. How-
ever, the TMCA added many “bells and whistles.” Some of
these bells and whistles delineate the fiduciary’s duties with
respect to certain powers granted by the UPIA. In other
words, these provisions answer the question as to whether
the fiduciary has a duty to make an affirmative determi-
nation about whether or not exercise a given power. Some
of the bells and whistles describe the fiduciary’s exposure to
liability for exercising certain powers. By reducing uncer-
tainty, these added features make New Hampshire an at-
tractive jurisdiction in which to establish a trust.

For example, like the model Uniform Principal and
Income Act of 1997, section 104 gives the fiduciary the power
to adjust between principal and income if certain require-
ments are met, as discussed above. The New Hampshire
UPIA, however, adds three helpful and practical subsections
that are not part of the model act. First, as with the Califor-
nia version of the UPIA, section 104(g) provides that a fi-
duciary does not have “a duty to make an adjustment, and
afiduciary is not liable for not considering whether to make
an adjustment or for choosing not to make an adjustment.”
Second, as with the California version of the UPIA, section
104(h) provides that the fiduciary may notify the benefi-
ciaries of the proposed adjustment and if a beneficiary con-
sents to the adjustment in writing or does not object in writ-
ing within a certain period of time, the fiduciary is not li-
able to that beneficiary for the adjustment. For purposes of
notifying the beneficiaries, the virtual and other represen-
tation rules of article 3 of the UTC apply.* Section 104(h)
also provides that the fiduciary or a beneficiary may peti-
tion the court to approve, deny, or modify the proposed ad-
justment. Finally, drawing from Delaware’s version of the
UPIA, section 104(i) provides ordering rules concerning the
income-tax character of the principal that is deemed to have
been allocated to income when there is an adjustment from
trust accounting principal to trust accounting income.

Another noteworthy departure from the model act re-
lates to the allocation of trustee compensation, compensa-
tion of other investment advisors and custodians, and ex-
penses for accountings, judicial proceedings, and other
matters that involve both the income and the remainder
beneficiaries of a trust. The model act allocates those charges
equally to income and principal. Under New Hampshire’s
version of the UPIA, the allocation of those charges is left to
the discretion of the trustee.”
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4. Deja Vu All Over Again!

Many readers will recall that New Hampshire previ-
ously had adopted the UPIA, in 1997. After a short period,
however, it was repealed retroactively, primarily due to the
frustration executors and trustees, trusts and estates practi-
tioners, and the probate courts experienced in applying the
UPIA to estate and trust accountings required to be submit-
ted to the probate court. The TMCA ensures that that expe-
rience will not be repeated. Section 602(d) provides that
the UPIA is not to be construed to change the form of ac-
counting required under the rules of the probate court. Thus,
executors and trustees will continue to prepare the required
probate forms in the same manner as they have in the past.

5. Effective Dates

Although the effective date of the TMCA is August 19,
2006,” by its terms the effective date of the UPIA is January
1, 2007.” On that date, the UPIA will apply to (1) every
inter vivos trust created on or after January 1, 2007; (2)
every inler vivos trust created before January 1, 2007, but
only upon the written election of the trustee delivered to the
current income and principal beneficiaries of the trust; (3)
the estate of every decedent who dies on or after January 1,
2007; (4) the testamentary trust of every decedent who dies
on or after January 1, 2007; and (5) any other estate or
testamentary trust if any interested person obtains the court’s
approval or if the court, on its own motion, so determines.”

IV. CONCLUSION AND POSSIBLE NEXT STEPS

Will the hopes of legislators and others for jobs in a
growing, national fiduciary services market be realized?
Only time will tell. One point is clear, however: the compe-
tition among leading states to establish a foothold in this
market will be fierce.

What steps might New Hampshire policy-makers take
to strengthen its place in this developing market? A com-
plete answer to this important question would be the topic
for an entire article. However, the authors can identify three
possible recommendations.

First, following the TMCA's enactment, the real focus
of the impact of the initiative now shifts to the Banking
Department. As noted above, many of the TMCA's provisions
granted a broader authority to the Banking Department to
establish more flexible rules and procedures for
nondepository trust companies. How the Banking Depart-
ment implements this new authority — adopting rules, pro-
cessing applications, conducting examinations — will be
critical to how New Hampshire’s new laws are received by
the major players in the financial services industry.”

e We recommend that the Banking Department, with the
support of the Governor and leading legislators, initiate
aworking group with the private sector to develop a plan
to implement the new authority provided by the TMCA.
At a minimum, this “7MCA Implementation Working

Group” should include representatives of the New Hamp-
shire Bankers Association, which was instrumental in
enacting the TMCA. This group also should focus on
additional statutory changes that may be required to
continue to improve the state’s trust company laws, by
reducing regulatory burdens in a manner that main-
tains a safe and sound trust company environment.”

Second, as news of the TMCA’s enactment of trust law
reforms has hit the national media, other states already
have responded by emphasizing that their laws are still
better in some respects, and that their commitment to
maintaining a leading status is better established. Dur-
ing deliberations on the TMCA, members of an “ad hoc”
probate and trust law group worked extremely hard to
review the legislation and offered substantial improve-
ments to the original bill. This group, which is comprised
of leading estate, probate and trust attorneys, representa-
tives of the Charitable Trust Unit of the New Hampshire
Department of Justice, representatives of the Trust Law
Committee of the New Hampshire Bankers Association,
and Probate Court judges and clerks, constitutes an ef-
fective, though informal, body to coordinate oversight of
proposed legislation that addresses probate, trust and es-
tate planning matters.

e We recommend that, with leadership and input from the
Probate Court and the Governor, this “ad hoc” commit-
tee be strengthened into a more formal and regular task
force. This “Zrust Law Task Force” should maintain a
comprehensive comparison of the trust laws of other
leading states, with a view toward ensuring that New
Hampshire’s laws remain the best in the nation. This
group could work closely with members of the legisla-
ture to provide thoughtful guidance on additional
changes that could improve New Hampshire’s trust
laws.”®

Third, one of the most attractive aspects of New
Hampshire is that its state government is efficient, effec-
tive and accessible. The fact that legislation as compre-
hensive as the TMCA was enacted in one legislative ses-
sion is evidence of our highly effective state government.
While other state governments are typically not as agile
and responsive, some have made building trust business
a top priority.”

e We recommend that, with the leadership of the Gover-
nor, the economic development components of state
government should be coordinated to communicate
and market the state’s now excellent trust company
and trust laws to participants in the national fiduciary
services marketplace. This “Coordinated Trust Busi-
ness Development Initiative” should involve repre-
sentatives from the Department of Resources and Eco-
nomic Development and include education regarding
the nature of the national market and the provisions
of the new law.
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